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IT'S A NEW YEAR: DID You CATCH 

ALL OF THE 2016 MINNESOTA 

APPELLATE RULES CHANGES? 

BY LISA LODIN PERALTA 

Depending on how often one handles 
appeals in the Minnesota state courts, the 
attorney filing an appeal may not be up to 
date on the current rules. Some amendments 
to the procedural rules are more material than 
others. During 2016, the Minnesota Rules of 
Civil Appellate Procedure were subject to 
some major changes about which you should 
know. 

(And yes, even though there are criminal 
rules that cover criminal appeals,' the 
civil appellate rules also apply for various 
procedural aspects. 2) 

Mandatory E-Filing 
The most significant change in 2016 in 

practical terms is that e-filing in the appellate 
courts became mandatory.' The appellate 
courts use E-MACS, 4  however, which is a 

1 Minn. R. Crim. P.28 & 29. 
2 See Minn. R. Grim. P28.01, subd. 2 ("To the extent 
applicable, the Minnesota Rules of Civil Appellate 
Procedure govern appellate procedure unless these 
rules direct otherwise."); 29.01, subd. 2 (same); see, 
e.g., 28.02, subd. 10 (" IT] he Minnesota Rules of Civil 
Appellate Procedure govern, to the extent applicable, 
the form and filing of briefs, but the appellant's brief 
must contain a procedural history.") 
3 Minn. S. Ct. Order No.ADM09-8006 (Fan. 27,2016) 
("In all appeals ... pending on or filed after July 1, 
2016, use of the appellate courts' electronic file and 
service system is required in all case types in which 
all parties to the appeal or matter are represented by 
an attorney..."). 

different platform than that used by the 
Minnesota district courts for e-filing. So if one 
hasn't handled an appeal in an e-filed manner, 
one needs to be prepared to learn a new system 
(at least enough to get a login and password 
so an assistant can file the documents). 

Although e-service is accomplished as 
part of the e-filing process, one aspect of 
"conventional" filing and service still applies 
to appeals: parties must still file and serve 
some paper copies of briefs. 

As to filing of paper briefs, the "number, 
time, and manner of filing" is not specified in 
the appellate rules' but rather by court orders 
- subject to change - made available on the 
clerk's webpage. 6  Effective July 1, 2016, the 
supreme court's order provided that a party 
before the supreme court needed to file only 
one unbound copy of the brief; in matters 
before the court of appeals, a party needs to 
file four bound briefs and one unbound brief.' 

4 Access to E-MACS and information about it, includ-
ing training, is available at: http://www.mncourts.gov/ 
Clerk-of-Appellate-Courts.aspx#tab05AppellateeFiling. 
5 Minn. R. Giv.App. P. 131.03, subd. 1. 
6 A summary of the supreme court and court of ap-
peals requirements for number of paper copies to be 
filed, and links to the orders so providing, available 
at: http://w -ww.mncourts.gov/Clerk-of-Appellate-
Courts.aspx#tabO5AppellateeFiling  (last viewed on 
12/7/2016). 
7 Id. 
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Similarly, there is still a requirement to 
serve two paper briefs on the opposing 
party or parties despite e-service. Further, 
because this is conventional service, there 
must be an actual proof of service (whether 
by mail, express delivery, or personal service) 
completed and e-filed through E-MACS. 8  

References to the Record 
Another notable change concerns 

references to the record in appellate briefs. 
Rule 128.03 clarifies how parties should 
refer to the record: by using the document 
index number from the trial court Register 
of Actions, and the page numbers of that 
particular document. 9 The comment provides 
an example that a citation to page three of 
a Register of Actions entry might be "Doc. 
50 at 3." There is always a caveat, though. 
Where that portion of the record is included 
in the addendum, the reference should be 
to the addendum page, such as "Add. 38." 
The comment provides further guidance 
on abbreviations the parties might use in 
references, such as to the transcript or the 
other party's brief. 1 ° 

Addendum (Not Appendix) 
The old rules required the filing of an 

appendix,with no limit on length and not much 
direction on content. The amended Rule 130 
prohibits the filing of an appendix and instead 
requires an "addendum." The addendum must 
include "(1) a table of contents identifying 
each document included in the Addendum, 
including the Document Index Number from 
the Register of Actions, if available; (2) a copy 
of any order, judgment, findings, or trial court 
memorandum in the action directly relating 
to or affecting the issues on appeal; (3) any 
agreed statement of the record; and (4) if the 
constitutionality of a statute is challenged, 
proof of compliance with Rule 144." The 
addendum may also include up to 50 pages of 
other materials, with certain items excluded 

8 Minn R Civ.App. P. 131.03, subd. 2. 
9 Minn. R. Civ.App. P 128.03(c). 
10 Id.,cmt. 
11 Minn. R. Civ.App. P. 130.02(a). 

from the page count - such as the trial court 
judgment or order.' 2  

Just a reminder: Effective July 2014 the 
appellate rules were amended to eliminate 
the appendix in favor of an addendum for 
briefs," petitions for discretionary review" 
and petitions for further review (PFRs)." 
These rules do apply to criminal appellate 
matters.' 6  As to PFRs, the amendment 
amounted basically to merely a name change 
from "Appendix" to "Addendum" on the cover 
sheet of the attached documents. 

While there was a grace period until May 
2015, the failure to use the word "Addendum" 
on the cover sheet of PFR attachments 
can now be fatal to an appeal. The Clerk of 
Appellate Courts notes on its webpage that 
"petitions for review submitted to the Clerk' of 
Appellate Courts for filing with the supreme 
court that include an appendix rather than 
an addendum will no longer be accepted for 
filing, and will be returned to the filer.' 

The premature death to a PER comes if 
the filing appellant waits until the last days 
to file. A PFR which has the improperly 
named "Appendix" that is e-filed on the last 
(i.e., 30th' 8) day, which is then reviewed by 
the clerk's office and returned to the lawyer 
(usually days later by mail), there is not enough 
time to correct the error by refiling (i.e., using 
a cover page with the word "Addendum"). 
Supreme court orders rejecting PFRs verify 
the court is enforcing this rule, at least in civil 
cases. ' 9  

12 Minn. R. Civ.App. P 130.02(b). 
13 Minn R Civ.App. P 130.02, cmt. (2014 amend.). 
14 Minn R Civ.App. P 105.02; see also Minn. R. Civ. 
App. P. 130.02(d). 
15 Minn R Civ.App. P 117, subd. 3; see also Minn. R. 
Civ.App. P 130.02(d). 
16 See Minn. R. Crim. P. 29.04, subd. 8 (referring to 
addendum in contents of brief), 29.04, subd. 3 (refer-
ring to addendum in contents of PFR) & 29.04, subds. 
4-6 (referring to addenda in contents of petitions, 
responses to petitions and cross-petitions for review 
and discretionary review). 
17 See http://www.mncourts.gov/Clerk-of-Appellate-
Courts.aspx  (last viewed 12/7/2016). 
18 Minn R Crim. P 29.04, subd. 2. 
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Whether the supreme court will enforce 
the rule as to criminal cases is unknown, but 
in this author's opinion, it is unlikely. First, 
criminal rule 29.04, subd. 2 allows for the time 
to file the PFR to be extended by 30 days," 
whereas the court has no such authority 
under the civil rules. 21  Therefore, upon the 
filing of and granting of a motion for extension 
of time to file a PFR in a criminal case under 
the criminal rule, the filing of a corrected 
PFR that uses the word "Addendum" instead 
of "Appendix" would still be timely. Second, 
the supreme court is generally more reluctant 
to enforce the same harsh consequences 
on criminal defendants that it is willing to 
apply to civil litigants - such as refusing to 
look at a PFR. Technically Rule 29.04, subd. 
2 actually requires "good cause" for the 30- 
day extension to the filing deadline for a PFR 
in a criminal appeal, but the supreme court 
never addressed that requirement in at least 
one previous extension it granted where the 
defendant mistakenly labeled an addendum 
an "Appendix." 22  However, at some point (that 
being years after the addendum rule became 
effective?), a prosecutor might reasonably 
argue - and the supreme court might agree 
- that there is no "good cause" to allow for 
an extension when the appendix/addendum 
mistake has been made. 

Unpublished Cases 
The rule amending the addenda in 

briefs now eliminates the need to provide 

19 See, e.g., In re the Estate of Leonard J Marihart, 
No.A14-1799, order (Minn Sept. 2,2015) (petitioner 
filed appendix with PFR; filing was rejected by clerk; 
petitioner filed motion asking court to accept late PFR 
with addendum but court denied motion); Quinn v. 
Johnson, No.A15-0322, order (Minn. Oct. 29,2015) 
(petitioners timely filed PFR with properly prepared 
addendum incorrectly titled "Appendix;" clerk re-
jected petitioners' filing after time had expired to seek 
further review so petitioners couldn't timely file cor-
rected petition; petitioners asked court for permission 
to file corrected petition after the filing deadline but 
court denied motion). 
20 Minn R Grim. R. 29.04, subd. 2. 
21 See Minn. R. Civ.App. P. 126.02 & cmt. 
22 State v.Treadwell, No.A14-0512, order (Minn. July 
15, 2015). 

unpublished decisions as part of the 
addendum, unless those decisions are not 
generally available in online databases or from 
Minnesota law libraries."The appellate courts 
neither need nor want to be provided in the 
brief with the cases it can easily find on their 
own, as they are "unhelpful."' There are a 
couple of important provisos to pay attention 
to with this change. 

The first relates to the Supreme Court's 
"request" in the comment that one cite to the 
unpublished cases using the Westlaw citation 
because the appellate courts use Westlaw. 25  
Obviously it is easier for the clerk or judge to 
figure out the correct page of the unpublished 
case that the brief author is citing to when it 
is looking up the case if the brief author has 
used the same database with the same page 
numbers .The problem is that Westlaw is a paid 
service to which not all attorneys have ready 
access. One may instead pay for Lexis, or pay 
to be a member of MSBA and use Casemaker, 
or have access to Fastcase, or, for example, 
find discussion of a case in CLE materials and 
obtain the slip opinion by accessing it directly 
from the court's website. 

The second important piece one needs 
to know is that this is a rule amendment that 
does not affect the statutory requirement to 
provide copies of unpublished opinions to 
opposing parties or counsel.' Therefore, if 
unpublished cases are cited in the brief, the 
cases need to be copied and sent along with 
the briefs when the briefs are served on the 

23 Minn. R. Civ.App. P. 130.02(a). 
24 Minn. R. Civ.App. P 130.02, cmt. 
25 See id. ("Parties should be aware that the appel-
late courts have access to online databases through 
Westlaw and, therefore, should include the appropri-
ate citation for unpublished decisions available on 
that service.") 
26 See id. ("The committee acknowledges that cur-
rent statutory authority requires parties to provide 
each other with copies of unpublished opinions that 
are cited in the briefs.... The rule does not affect 
the obligation under Minn Stat. 480A.08, subd. 3, to 
provide copies of unpublished opinions to opposing 
parties or attorneys, but specifies that they should not 
be filed as part of the addendum."). 
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opposing party. 

Word Limits 
The petition for further review is no 

longer limited in length by number of pages. 
A criminal petition is now limited to 4,000 
words, 27  and a civil petition is limited to 2,000 
words.' The change from page numbers (10) 
to word count (4,000) also applies to petitions 
for discretionary review 29  and petitions for 
accelerated review by the supreme court 
prior to a decision by the court of appeals. 3°  
Along with the word-count limitations comes 
a requirement to file a Certificate of Document 
Length, 31  of which there is a sample form in 
the appendix to the civil appellate rules. 32  

Conclusion: Read the Rules 
The point here is that, especially if one 

does not regularly handle appeals, it is so 
necessary to read the rules - and that doesn't 
mean just some rules that one believes one 
is unfamiliar with. While the appellate courts 
will at times excuse ignorance, particularly in 
representation of a criminal defendant, one's 
reputation is on the line for failure to know and 
follow the current rules.An additional option 
is to seek out advice of a regular appellate 
practitioner who can provide direction on new 
or confusing rules. But one shouldn't skimp 
on spending time on appellate procedure. 

27 Minn R Crim. P. 29.04, subd. 3. 
28 Minn R. Civ.App. P. 117, subd. 3. 
29 Minn R Civ.App. P 105.02 (made specifically ap-
plicable to criminal appeals through Minn. R. Crim. P. 
28.02, subd. 3). 
30 Minn. R. Civ.App. P. 118, subd. 2. 
31 Minn R Civ.App. P. 117, subd. 3; 118, subd. 2.While 
Rule 105 was also amended in 2016 from a page limit 
to a word limit, it does not contain a specific require-
ment to file a Certificate of Document Length.This 
author presumes that was oversight on the part of the 
rules committee and recommends that along with any 
petition for discretionary review, the filing attorney 
include a Certificate of Document Length. 
32 Form 132 is available in Microsoft Word or PDF 
format on the Forms Appendix for the Rules of Civil 
Appellate Procedure, which you can access via link 
at: http://www.mncourts.gov/SupremeCourt/Court- 
Rules/Forms-Appendix-for-the-Rules-of-Civil-Appellate-
Pr.aspx  (last viewed on 12/7/2016). 

Failing to follow the appellate rules can not 
only prejudice the client, but also can result in 
attorney discipline. 33  

33 See In re Gilmore, 871 N.W.2d 212,212 (Minn 
2015) (disciplining lawyer for failing to provide com-
petent appellate representation when he appealed 
from non-appealable orders and failed to file an appeal 
after entry of final judgment). 

Lisa Lodin Peralta is an appellate staff 
attorney at Robins Kaplan LLP. She spent 
two decades in primarily solo practice 
handling criminal appeals, always a 
member of MACDL and serving a stint on 
the board. In 2015 Lisa joined Robins to 
work with former Minnesota Supreme 
Court Chief Justice Eric Magnuson 
handling civil appeals. However, she 
continues criminal practice in pro 
bono cases, taking Eighth Circuit CJA 
appointments and assisting colleagues in 
state public defender appellate cases. She 
welcomes consulting or co-counseling 
relationships on civil appeals. 
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